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At a glance
· Italian insolvency regulations, concerning either compulsory winding-up or voluntary arrangements regarding insolvent individuals and companies, underwent major reforms in 2005 and 2006
· This article provides a general overview of the amendments to the previous regulations
· Specific attention is given to the new regulations concerning voidable transactions which aim at balancing the needs of companies and individuals facing financial difficulties with those of creditors who require adequate protection against certain transactions in the period leading up to insolvency

1. The ambit of the reforms
 Between 2005 and 2006, the Italian Parliament and government enacted major and extensive changes to the Italian Insolvency regulations and specifically, to the Royal Decree of 16 March 1942, n 267 concerning both insolvent individuals and companies
 (hereinafter: the reforms). The reforms concerned either regulations of compulsory winding-up (fallimento), or voluntary arrangement (concordato preventivo),
 and did not involve large insolvent companies procedures, such as extraordinary administration proceedings (amministrazione straordinaria delle imprese in crisi) already amended in the recent past
.
2. The principles of the reforms  
 The 2005–2006 reforms aim at updating the existing regulations with the generally accepted precedents laid down by the Supreme Court of Cassation, at making the existing regulations more respondent to the business community needs, at preserving the insolvent business as an on going concern, at procuring a stronger guarantee for creditors through the restructuring of the business and its sale to third parties.
3. The main changes
The main changes to the previous regulations may be summarised as follow:
a. Debtors subject either to 'fallimento' or 'concordato preventivo'. Courts shall refuse to make a bankruptcy order (sentenza dichiarativa di fallimento) against those individuals or companies whose assets exceed €300,000.00 in value, and/or whose average annual turnover in the previous three years exceeded €200,000.00 per annum, and/or whose debts exceed the overall amount of € 25,000.00.
b. Petition for winding-up or bankruptcy. No bankruptcy order shall be issued ex officio – as it occurred prior to the reforms - but only upon petition presented by the debtor himself, by one or more creditors or by the public prosecutor. The appropriate court shall be elected according to the location of the office of the individual or company against which the petition is brought. In order to avoid the court’s elections, any change of office location made in the year before filing the petition shall be irrelevant.
c. Winding-up procedure. The reforms aim to safeguard both the debtor’s and creditor’s rights to defence, to prove their claims and to grant rapid proceedings for the issue of a bankruptcy order. During the hearing fixed by the court following a petition for bankruptcy, the court may take evidence, make interim orders and any other order which it thinks fit to safeguard the debtor’s estate.
d. Players in the winding-up proceedings. The reforms had a strong impact on the main players involved in the liquidation of the insolvent debtor, ie the bankruptcy court, the bankruptcy judge (giudice delegate), the official receiver (curatore fallimentare),
 and the members of the creditors’ committee (comitato dei creditori)
. Specifically:
i.  jurisdiction of the bankruptcy court has been extended to any claim consequent to the bankruptcy order, as well as on any application made against the bankruptcy judge decisions; 
ii. management powers of the liquidation proceedings of the bankruptcy judge were strongly reduced in favour of the official receiver and members of the creditors’ committee: the bankruptcy judge, therefore, shall review, on an application by a person 'aggrieved' by an act, omissions or decisions of the receiver and shall review the actions taken by the official receiver;
iii. appointment of official receivers shall be made among not only solicitors and chartered accountants - as before - but also partnerships among solicitors or accountants, former directors or general managers of limited liability companies holding specific capabilities in administrating, directing or controlling companies. The official receiver may appoint solicitors and shall prepare a liquidation schedule; 
iv. the creditor’s committee shall supervise the official receiver’s course of action during administration and liquidation of the insolvent estate. Its components may be held liable for their action according to the company law regulations concerning supervisors (sindaci) in limited liability companies.
e. Effects of winding-up and insolvency, with specific regard to personal restrictions. The reforms reduced personal restrictions to which the debtor was charged once the bankruptcy order was issued. New regulations were, therefore, introduced with regard to the handling of bankrupt correspondence, any change of the debtor’s address within national territory or abroad. The public debtor’s database (pubblico registro dei falliti) has been abolished.
f. Consequences of winding-up on company contracts. Specific provisions cover the consequences of compulsory winding-up in relation to company contracts. The general rule enacted by the reforms entitles the official receiver to choose among continuation or termination of company contracts, upon prior approval of the creditors’ committee. Specific provisions have been introduced with regard to the sale of buildings under construction, according to an act issued in 2005
, to shareholders’ loans directed to a specific matter, to leasing agreements, to business leases. Minor amendments have been introduced with regard to mandates, to building leases, to service agreements. Regulations differ according to the party of the contract against whom the bankruptcy order is issued.
g. Administering the estate. Upon appointment, the official receiver needs to take custody, or have control of all the property to which the debtor is, or appears to be, entitled. Therefore, the official receiver can immediately take possession of the books and documents of the company, prepare an inventory of the debtor’s assets, start investigations concerning the whereabouts of any missing assets, as well as obtaining possession of the assets of the debtor and collecting the property and preserves assets. 
h. Claim. Creditors may lodge proof concerning debts incurred either before the commencement of liquidation or after liquidation but, for example, under a contract entered into before the liquidation are lodged through. The reforms limited the time terms for lodging proof, specified the contents of the applications, granted the creditor and the official receiver the same position before the bankruptcy judge who decides on the aforesaid proofs, reformed rules of appeal against such applications. No proceedings for ascertaining debts shall occur if the official receiver can reasonably estimate that there will be no proceeds from the liquidation of the debtor’s assets.
i. Liquidation. The reforms aim at making the liquidation procedure of the debtor’s assets more simple and efficient. It is therefore up to the official receiver to sell the company’s property in a manner he or she determines is appropriate, according to a liquidation programme to be formed by the official receiver himself, usually prior to its execution which is to be approved by the bankruptcy judge, subject to prior consent by the creditors’ committee. This liquidation programme will make liquidation adequate to the composition of the debtor’s estate. In order to preserve the goodwill of the business, it might be proper if the liquidator carries on or leases the business or part of it for a period during the winding-up, as far as this is necessary for the beneficial winding-up of the business. The carrying on of business shall be authorised by the bankruptcy court upon issuance of the bankruptcy order; the leasing of business shall be authorised by the bankruptcy judge upon proposal of the official receiver, with the previous favourable opinion of the creditors’ committee. Specific regulations concerning the liquidation of claims, company shares, shops and planes, copyrights, patents and trademarks have been introduced by the reforms.
j. Distribution of liquidation’s proceeds to creditors. The proceeds of the liquidation of assets of the insolvent with those of any property or funds recovered by the office-holder from others and in relation to companies, as well as sums collected from shareholders who had not fully paid their shares, are available for the payment of claims. Distribution is made enforceable by the bankruptcy judge, according to one or more of the distribution plans prepared by the official receiver following the creditor’s observations. The order of distribution, according to the reform, appears to be very similar to the one provided by ss 107, 115, 175, 386, Sch 6 and rule 4.181 of the 1986 Bankruptcy Act.
k. Discharge in bankruptcy. Prior to the reforms, no discharge regulations applied to individual debtors subject to bankruptcy. Those individuals may now apply for discharge if, among others things, they co-operated with all the players in bankruptcy after the making of the bankruptcy order, they did not delay the course of the proceedings, they did not file for discharge in the previous ten years. The court shall discharge the debtor together with the issue of the judgement which closes the bankruptcy proceedings.
l. Non terminal insolvency: new regulations concerning:
i.  voluntary arrangements ('concordato preventivo'). Specifically, any debtor who faces a 'state of crisis' may apply to the bankruptcy court in order to access such arrangements. The debtor’s proposal to the creditors may provide for a wide range of arrangements; for the satisfaction of creditors divided in classes, according to the nature or the preference of their credit. The creditors’ majority vote (as well as the majority of classes) in favour of the proposal shall make it binding for the creditors’ minority. It is discussed whether the bankruptcy court powers on the application need to ascertain only that majority was reached, or has stronger powers to investigate whether the proposal is convenient for the creditors;
ii. out of court settlements with creditors ('accordi di ristrutturazione') representing at least 60 per cent of the entire debtor’s debt may be reached will also be binding for the other creditors. The proposal needs to be made together with an expert’s report assessing its feasibility and confirming the debtor’s ability to pay the other creditors. Once the agreement has been reached, it will be published at the Company House registers.
4. Voidable transactions (azioni revocatorie)

a. Introduction. Since 1942, insolvency regulations entitled official receivers to apply to the court in order to have set aside a wide range of transactions entered into in the period leading up to winding-up. The 2005 Reform aimed to increase the companies’ competitiveness and, therefore, amended the existing avoidance provisions in order to meet the needs of creditors to an adequate protection against certain transactions in the run up to insolvency; as well as those of debtors in financial distress. In general terms, the 2005 Reform (a) amended the existing provisions concerning transactions as a consideration, while gifts
 as well as transactions entered into after the winding-up order will be governed by previous regulations; and (b) substantially reduced the look back period, which runs from the bankruptcy order
. The 2005 Reform applies to winding-up proceedings opened after 17 March 2005.
b. Voidable transactions. According to the reforms, an official receiver may apply to have the following transactions:
i. any transaction within one year of the bankruptcy order at an undervalue, ie for a consideration the market value of which, in money or money’s worth, is significantly less than the value, in money or money’s worth, of the consideration provided by the debtor. Prior to the reform, the occurrence of an undervalue which entitled to file this claim had to be proven by the official receiver. The 2005 Reform specified that an undervalue exists when the market value of assets transferred, or the market value given or the obligations taken by the debtor exceed by more than one fourth the value of the debtor’s consideration;

ii. any discharge of due and payable obligations within one year of the bankruptcy order, made through unusual means of payment (such as, for example, the transfer of goods to a credit to discharge a payment obligation);

iii. any pledge or mortgage granted by the debtor as security for pre-existing debts (a) that were not due and payable as the date of grant of the relevant security that took place within one year of the bankruptcy order, or (b) that were due and payable as the date of grant of the relevant security that took place within six months of the bankruptcy order.

The official receiver does not need to demonstrate any intention to defraud or injure the creditors, or that the insolvent was aware of the debtor’s insolvency at the time of the transaction. The claw back claim against the transactions above, however, shall be rejected if the non insolvent party is able to prove that it was not aware of the insolvency of the debtor at the time of the transaction.

c. The official receiver may apply to have the following transactions set aside, if they took place within six months of the bankruptcy order: any repayment of debt already due and enforceable made through normal means, any pledge or mortgage granted by the debtor as security for debts arising simultaneously with the grant of the security, and any other transaction for consideration. To the purpose above, the transactions above the official receiver needs to prove that the non insolvent was aware of the debtor’s state of insolvency at the time of the transaction.
d. Exempt transactions. To the referred to extent to increase competitiveness, the 2005 Reform declared the following transactions unchallengeable by the official receiver:

i. payments for goods and services made in the debtor’s ordinary course of business and in accordance with customary terms and conditions;

ii. banking remittances, except for those that significantly increased the company’s indebtedness towards the bank;

iii. sale of land to be used by the purchaser for his or his close relative’s living purposes;

iv. transactions, payments and guarantees over the debtor’s assets carried out or granted:

· according to a plan agreed upon with creditors, aimed at reducing the company’s liabilities and rebalancing its financial position, supported by a favourable opinion of an independent expert; 

· pursuant to a voluntary arrangement or a debt restructuring plan.
v. Payments made to the employees and consultants; and

vi. payments of receivables due to obtain services required for the admission to the voluntary arrangement with creditors.
e. Long-term agreements. Where a liquidator seeks to claw back payments or other actions made under an ongoing long-term agreement (eg a lease or supply agreement), the third party can be required to pay back to the official receiver the balance between the maximum amount of its aggregate claims in the period in which the third party was aware of the debtor’s insolvency and the one of its claims existing on the date of the insolvency court order.
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The reforms were approved according to the Law – Decree (decreto legge) n 35 dated 14 March 2005, which was ratified with amendments by Law 14 May 2005, n 80; as well as according to Legislative Decree 9 January 2006 n 5, enacted according to the principles set forth in Law 80/2005 above.
2 The reform of voluntary arrangements lead to the abolition of judicial moratorium (amministrazione controllata)
3However, extraordinary administration proceedings’ regulations have been strongly amended by Legislative Decree No 270 of 8 July 1999; as well as by Law Decree No 347 of 23 December, 2003, ratified with amendments by Law No 39 of 18 February 2004, subsequently amended by Law Decree No 119 of 3 May 2004 (ratified with amendments by Law No 166 of 5 July 2004 as well as by Law Decree No 281 of 29 November, 2004, ratified with amendments by Law No 6 of 28 January 2005; and Law Decree No 22 of 28 February 2004, ratified with amendments by Law No 71 of 29 April 2005
4 According to Italian regulations, official receiver acts, according to Italian law, both as a receiver and as a liquidator.
5 During liquidation, the creditor’s committee acts similarly to the liquidation committee in compulsory liquidation

6 Legislative Decree n 122 of 2005

7The 2005 Reform does not apply to gifts, which, according to the existing regulations, may be set aside if made if made within two years of the bankruptcy order
8 And not from the filing of the petition for bankruptcy






 




















